IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

DARRYL O BROCKS
Petiti oner,
V. Civil Action No. 00-055-SLR

ROBERT SNYDER, Warden, and
DAVE GARRAGHTY, Warden

Respondent s.
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MVEMORANDUM ORDER

| NTRODUCTI ON & BACKGROUND

Currently before the court is petitioner Darryl O
Brooks’ application for habeas corpus relief filed pursuant to
28 U S.C 8§ 2254. (D.1. 2) Agrand jury indicted petitioner
i n Novenber 1995, charging himw th one count of delivery of
cocaine. On February 14, 1996, petitioner pled guilty to that
charge. On the sane day, the Superior Court sentenced
petitioner to the m ninum sentence of 15 years incarceration
and one year probation. Petitioner did not appeal his
conviction or sentence to the Del aware Suprene Court.

On Septenber 2, 1998, petitioner filed a notion for
postconviction relief. Petitioner raised several clains for

relief including: (1) the Superior Court |acked subject matter



jurisdiction because petitioner’s indictnent on the delivery
of cocai ne charge should have been filed prior to his entering
aguilty plea in an earlier, separate charge of possession of
cocaine; (2) the conviction on the delivery charge viol ated

t he doubl e jeopardy clause; (3) the indictnment was defective
because it violated the doubl e jeopardy clause and did not
have a case nunber; (4) the arrest warrant was deficient
because it was not signed, did not have a conpl ai nt nunber,
and did not state that it was issued under Superior Court
Crimnal Rule 9; (5) the State was guilty of prosecutori al

m sconduct for nunerous reasons; and (6) his counsel was
ineffective by (a) concealing the existence of the pending
delivery charge when petitioner pled guilty to a separate
charge of possession of cocaine in August 1995 and (b)
coercing himto enter the guilty plea on the delivery charge.
A Superior Court Conm ssioner recommended that petitioner’s
post conviction notion be denied as procedurally barred. On
April 14, 1999, the Superior Court adopted the Conm ssioner’s
report. The Del aware Suprenme Court affirmed the Superior

Court decision. See Brooks v. State, No. 267, 1999 (Del. Cct.

7, 1999).
Petitioner, in this habeas petition, advances the sane

claims fromhis notion for postconviction relief in the



Del aware Suprenme Court. Thus, petitioner has exhausted his
state renedies.
1. DI SCUSSI ON

On April 24, 1996, President Cinton signed into | aw the
Antiterrorismand Effective Death Penalty Act (“AEDPA’), Pub
L. No. 104-132, 110 Stat. 1214 (1996). AEDPA anended the
standards for reviewi ng state court judgnents in § 2254
proceedi ngs. Since petitioner’s habeas petition was filed
foll ow ng the enactnent of AEDPA, the court will apply the
anended standards set forth in AEDPA to petitioner’s clains

for federal habeas corpus relief. See Lindh v. Mirphy, 521

U S. 320, 326-27 (1997).
AEDPA i nposes a one-year statute of limtations on the
filing of a federal habeas petition by a state prisoner. See

28 U.S.C. § 2244(d)(1); Mller v. New Jersey State Dep’'t of

Corrections, 145 F.3d 616, 619 n.1 (3d G r. 1998) (holding
that the one-year limtations period set forth in § 2244(d)(1)
is a statute of limtations subject to equitable tolling, not
a jurisdictional bar). The one-year limtations period begins
to run fromthe | atest of:

(A) the date on which the judgnment becane

final by the conclusion of direct review or

the expiration of the tinme for seeking such

revi ew,

(B) the date on which the inpedinent to
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filing an application created by State

action in violation of the Constitution or

laws of the United States is renoved, if

t he applicant was prevented fromfiling by

such State action;

(C the date on which the constitutional

right asserted was initially recognized by

the Suprenme Court, if the right has been

new y recogni zed by the Suprene Court and

made retroactively applicable to cases on

collateral review or

(D) the date on which the factual predicate

of the claimor clains presented could have

been di scovered through the exercise of due

di li gence.
Id. AEDPA further provides that the statute of limtations is
tolled during the tinme that a state prisoner is attenpting to
exhaust his clains in state court. See id. 8§ 2244(d)(2).
Section 2244(d)(2) states that, “[t]he tinme during which a
properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgnent or
claimis pending shall not be counted toward any period of
limtation under this subsection.” 1d. A “properly filed
application” under 8§ 2244(d)(2) is a petition “submtted
according to the state’s procedural requirenents, such as the
rul es governing the time and place of filing.” Lovasz v.
Vaughn, 134 F.3d 146, 148 (3d Gr. 1998). Such a petitionis
consi dered “pending” within the neaning of 8 2244(d)(2) during

the tine a state prisoner is pursuing his state postconviction



remedi es, including the time for seeking discretionary review
of any court decisions whether or not such review was actually

sought. See Swartz v. Meyers, 204 F.3d 417, 424 (3d Cr

2000) .

Because petitioner’s guilty plea becane final before the
effective date of AEDPA, his Iimtations period for filing a
habeas corpus application began to run on April 24, 1996 --
the effective date of AEDPA and the begi nning of the one-year

grace period for clains arising prior to AEDPA's effective

date. See Burns v. Mrton, 134 F.3d 109, 111 (3d Gr. 1998).
The Third Crcuit has explained that the effect of its ruling
in Burns is to “nake . . . all other convictions in this
circuit otherwise final before the effective date of the
AEDPA, April 24, 1996, final on that day for purposes of

calculating the imtations period.” United States v. Duffus,

174 F.3d 333, 334 (3d Cir. 1999). Petitioner filed his

application for habeas corpus relief on January 3, 2000.1

The Third Circuit has held that a pro se prisoner’s §
2254 petition is deened filed for purposes of satisfying 8
2244(d) (1) “the noment he delivers it to prison officials for
mailing to the district court.” Burns v. Mirton, 134 F.3d
109, 113 (3d Gr. 1998). 1In the instant action, petitioner
has not presented the court with proof of the date upon which
he delivered his application to prison officials for mailing.
The petition, however, is dated January 3, 2000, and it was
received by the court on January 12, 2000. (D.1. 2) As such,
the court finds that petitioner delivered the petition to
prison officials sonetine between January 3 and January 12,
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Thus, petitioner filed his habeas corpus applications well
after the end of the limtations period, and his applications
for habeas corpus relief are therefore tine-barred.

The tolling provisions of 8§ 2244(d)(2) do not save
petitioner fromthe limtations period. Section 2244(d)(2)
tolls the one-year period of |limtations during the pendency
of state postconviction relief proceedings. Since
petitioner’s conviction becane final before the effective date
of AEDPA, the statute of |[imtations with respect to
petitioner began to run on April 24, 1996, when AEDPA t ook
effect, and expired one year later on April 23, 1997.
Petitioner’s first application for postconviction relief was
filed on Septenber 2, 1998 — after the expiration of the
statute of limtations. Thus, petitioner’s tine frame to
file a habeas petition had expired before he filed any papers
that would toll the statute of limtations. Furthernore, the
[imtations period does not start anew each tinme a petitioner

files a state collateral attack. Gay v. Waters, 26 F.

Supp.2d 771, 772 (D. Md. 1998). The court finds the petition

2000. In the absence of proof of the exact date of mailing,
the court will treat January 3, 2000 as the filing date. See
Mur phy v. Snyder, C A No. 98-415-JJF, at 4 (D. Del. Mar. 8,
1999) (unpublished opinion).




is untimely.?
L1l CONCLUSI ON

THEREFORE, at WIm ngton this 9th day of May 2001,

| T 1S ORDERED t hat :

1. Petitioner’s application seeking habeas relief
pursuant to 28 U.S.C. §8 2254 (D.l1. 2) is dism ssed and the
wit is denied.

2. Acertificate of appealability is denied.

United States District Judge

2G ven the court’s conclusion, petitioner’s notion for
di scovery is denied as noot.



